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The law is is a living instrument 

• What is law?

• Why are laws needed?
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The law is a living instrument 

• Amendments and promulgation aimed to reflect society & its 
evolution

• Interpretation of laws 

• Judgments delivered by adjudicating bodies 

• EU Legislation & Human Rights 

• Precedent 

• Customary law 
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Legal History

• A brief study of Maltese history tells us about the impact different 
colonisers & rulers had on Maltese legislation;

• 21st September 1964 – Malta gains independence 

• Mixed legel system 

• Roman Law - Codified by Justinian – basic principles 

• Common Law – British Rule – legal institutions & principles 
(evidence, trial by jury etc)

• Two of the largest legal systems creating a hybrid legal system
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Customary law 

• Usages of Trade – Article 3 of the Commercial Code, Chapter 13 of 
the Laws of Malta – “In commercial matters, the commercial law shall 
apply: Provided that where no provision is made in such law, the usages 
of trade or, in the absence of such usages, the civil law shall apply” 

• “Unwritten rules established by constant and uniform practice based on 
a collective conviction that those unwritten rules are applicable as law” 
– Navarini

• Uniform, continuous observance coupled with a collective 
conviction of persons involved in the trade 
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Precedent

• Not adhered to in Malta however Maltese Courts, in particular the 
Constitutional Court & the Court of Appeal have the tendency of 
basing their decisions on previous decisions taken either by local  
courts or the European Court on Human Rights 
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Civil Law v Common Law

Civil Law 

- Roman Law 

- Regulates private law 

- Custom 

- Codification superceeds custom 

Common law 

- British

- Traditions of Royal Courts 

- Precedent 

- Statute to supplement custom 
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Civil Law v Common Law
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Private Law Public Law

L  A  W 

Criminal 

Law

Administrative 

Law

Constitutional 

Law

Civil Law

Article 3 Chapter 9 of the Laws of Malta
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European 

Union Law 

Procedural 

Law

Substantive 

Law
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Separation of Powers

• Democratic Society – a system which aims to ensure checks and 
balances 

• Each are independent on one another 

• The Executive – Cabinet – Implementation of Laws 

• The Legislature – Parliament – Enactment of Laws 

• The Judiciary – Courts – Interpretation of Laws 
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Rule of Law

• The separation of powers helps to ensure that the principles of the  
Rule of Law are present in a democratic society 

• Every person is subject to the law 

• All persons are equal in the eyes of the law

• The rights and liberties of persons are embodied in the law of the 
land 

 Independence and impartiality of the judiciary – systems of 
government and democracy
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The Constituton

• A Commentary on the Constitution of Malta by Tonio Borg

• 1964 – Final Independence Constitution

• “Constitutions are not laws – they are the law of laws. They legislate the
legislator, they judge the judiciary, they execute the executive. The
constituton is the ultimate protector of the defenceless, the last bastion
against state injury. For it to survive it requres the untiring homage of all,
of the dominant and of the underdog.”
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The Constitution 

• Language 

• Flag 

• Religion 

• Territory 

• Citizenship 

• Human Rights 

• Composition of Parliament 

• Voting 
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Attorney General 
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State Advocate 
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Enactment of Laws

• Main Legislation – Enacted by Parliament 

• First Reading – Title 

• Bill – Draft Law published on Government Gazette 

• Parliamentary Discussion 

• Second Reading – Minister to introduce the Bill to the house

• Committee Stage – provisions revised – amendments etc 

• Third Reading – Formally read as revised and amended 

• Bill transmitted to President of Republic whos signature makes the 
bill officially law 
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Language 

• Reflected in the Maltese Language 

• 1934 – Italian

• National Language v Official Languages 

• Chapter 189 Judicial Proceedings (Use of English) Act 

• Maltese prevails over English (sidebar)

• “every person shall be deemed to be Maltese-speaking unless the court shall 
be satisfied to the contrary”



Click to edit Master title style

• Click to edit Master text styles

• Second level

• Third level

• Fourth level

• Fifth level

Award in Introduction to Business Law

Jurisdiction & Competence 

• Jurisdction relates to where a judicial entity can carry out its duties
or enforce decisions – for instance Malta & Gozo in criminal matters
– Article 372 of the Criminal Code, Chapter 9 of the Laws of Malta
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Jurisdiction & Competence

• Competence on the other hand refers to the limitations imposed 
on courts in so far as their authority to deal with a specific matter –
15,000 for the Court of Magistrates 



Click to edit Master title style

• Click to edit Master text styles

• Second level

• Third level

• Fourth level

• Fifth level

Award in Introduction to Business Law

Main Legislation 

• Civil Code, Chapter 16 of the Laws of Malta

• Code of Oragnisation and Civil Procedure, Chapter 12 of the Laws of 
Malta 

• Criminal Code, Chapter 9 of the Laws of Malta – Includes procedure 
unlike the Chapter 16 of the Laws of Malta 
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Subsidiary Legislation

• Delegated powers from parliament to ministries

• Table of House of Representatives – so long as nothing is tabled 
against – becomes law 

• More specific to main legislation but is equal to the respective main 
act/ parent act 

• Definitions in line with parent act
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Tribunals 

Small Claims Tribunal 
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Magistrates 
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Judges
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The Courts 

Superior 

Courts 

- First Hall Civil Court 

- Constitutional Court

- Family Section 

- Volontary Section

- Commercal Section 

- Criminal Court

- Court of Appeal

Inferior 

Courts

Court of Magistrates (Malta)

Court of Magistrates (Gozo)

Court of Appeal (Inferior)
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The Courts 

Superior 

Courts 

- First Hall – Prim’ Awla - General – claims over 15,000 

exceeding competence of the Court of Magistrates – 1 

judge 

- First Hall – Constitutional Jurisdiction – Human Rights – 1 

judge 

- Constitutional Court – Appeal from above – Validity of 

laws – 3 judges 

- Family Section – Family matters – separation, divorce, 

custody, maintenance – 1 judge 

- Volontary Section – non contentious – incapacitation,

succession, interdiction, adoption – 1 judge

- Commercal Section – Companies Act – reintroduced in 

2018 – 1 judge 

- Criminal Court – Criminal matters 1 judge 

Inferior 

Courts

Court of Magistrates (Malta) – civil or 

criminal jurisdiction – under 15,000

Court of Magistrates (Gozo) – same 

Court of Appeal (Inferior) – from 1 

magistrate to judge 
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For Example
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Juridical Interest/ Locus Standi

• A term not mentioned explicitly in the law

• Both plaintiff – attur (person instituting proceedings) and 
defendant – konvenut (person against whom proceedings have 
been instituted) 

• Any person who has juridical interest may appeal decision 

• Institute of joinder & Intervention - Article 960 COCP
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Persons 

• Includes a body or other association of persons – legal personality 
as per Second Schedule of Civil Code 

• Natural person v Legal person 

• Assets & Liabilities = patrimony 

• Creditors & Debtors – ranking in terms of law
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Company Search Malta Business Registry
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Company Search
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Primary & Subsidiary Legislation

• Primary Legislation – Acts or codes – divided into chapters – Parent 
A

Chapter

Title
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Primary & Subsidiary Legislation

Rationale
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Primary & Subsidiary Legislation

Promulgation/

Enactment 

Dates
Enactment & 

Amendment
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Primary & Subsidiary Legislation
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Primary & Subsidiary Legislation

Short title

Definitions & 

Interpretations
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Primary & Subsidiary Legislation

Article

Sub Article
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Primary & Subsidiary Legislation
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Primary & Subsidiary Legislati

Proviso



Click to edit Master title style

• Click to edit Master text styles

• Second level

• Third level

• Fourth level

• Fifth level

Award in Introduction to Business Law



Click to edit Master title style

• Click to edit Master text styles

• Second level

• Third level

• Fourth level

• Fifth level

Award in Introduction to Business Law

Exhaustive & Non Exhaustive lists
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Exhaustive & Non Exhaustive lists
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Subsidiary Legislation

Chapter 

Number

Relative 

S.L
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Subsidiary Legislation 

Same layout 

as primary 

legislation

As previously 

noted
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Judgments - eCourts
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Judgments 
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Judgments 
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Judgments
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Judgments

Used in Search

Okkju - parties

Rikors/ Application - by

which court proceedings are

initiated
Talbiet
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Judgments

Basis on which the

Court made its

decision
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Judgments 

Decision
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Corporate Personality

• Article 4 (4) of the Companies Act 

• When does a company acquire legal personality? 

• When does the legal personality of the company end? 

• Is a company deemed to have a legal personality through the 
process of dissolution?
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Separate Juridical Personality 

• How is a company’s nationality and domicile determined?
• For what purpose does a company need the above?
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Lifting of the Corporate Veil 

• Statutory or judicial inroads whereby the legal personality of a 
commercial partnership is put aside or ignored 

• Where the number of members in a company falls under 2 

• In cases of fraudulent or wrongful trading 
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Memorandum & Articles of Association

• Article 68 Companies Act 

• The Memorandum of Association is the backbone of a company 

• Gives the overall aspect of a company

• Article 69 lists 9 minimum clauses which are deemed to be “the 
fundemantal provisions of the company’s consitution”
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MoA

1. Name & Nature of the Company Clause

2. Registered Office Clause

3. Objects Clause

4. Share Capital Clause

5. Subscribers’ Clause

6. Management Clause

7. Representation Clause

8. Company Secretary Clause

9. Duration Clause

10.(Limited Liability Clause)
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Name 

• Cannot be used if Registrar deems it offensive or undesired 

• Quite felixble 

• Cannot be a name which is similar to others – will cause confusion

• Reserved names cannot be used 

• The words trustee, fiduciary or nominee ar not to be used unless 
duly authorised

• Private / Public Company must be included in the name 
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Registered Office 

• Must be in Malta - PO box is not valid

• Where documents of registered members, minutes of meetings, 
accounts are kept etc

• Notification of judicial acts 

• May be changed by a resoluti
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Objects

• The purpose for which the company is formed

• Cannot be a general such as ‘trade’
• Although included does not mean the company is restricted from 

carrying out another business

• Must amend the MoA in order to carry out another business
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Share Capital 

• Article 69(1)(f)

• Share capital may be in a foreign currency however the said 
currency must be convertible and the rates of exchange are 
established upon registration
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Subscribers Clause

• Original members of the company & details – even if a body 
corporate 

• The amount of shares each member has taken up 

• All members must sign the MoA
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Management Clause 

• Company acting through its directors

• Number, name, residence of directors must be stated

• Minimum number of directors for a public company is two whilst 
the minimum number of directors for a private company 
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Representation Clause

• Details of person entrusted with the representation of the company 

• Judicial representation 

• Contractual representation 
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Company Secretary Clause 

• Must be physical persons 

• One or more may be appointed, if more than one is appointed they 
shall be jointly and severally liable for their actions

• Name and residence of the first company secretary must be stated
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Duration of Company Clause

• In perpetuity or for a limited time?

• Duration must be clearly stated which duration may be extended 
by an extraordinary resolution 
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Limited Liability Clause

• Liability of members indicating the amount, whether unpaid or not 
of the shares held by each member 
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Articles of Association

• Shareholders can opt to;

1. Draw up the AoA catering for everything that is set out in the First 
Schedule of the Companies Act

2. Alter some aspects that are set out in the First Schedule of the 
Companies Act – preliminary clause needed

3. Allow for the First Schedule of the Companies Act to apply in its 
entirety, hence not drawing up the AoA
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Articles of Association

• In those cases where the MoA and the AoA are delivered together, 
they are to be signed by the shareholders

• Issue of shares and share capital 

• Transfer and forfeiture of shares

• Rules & Procedures of General Meetings

• Rules of procedures of the Board of Directors 

• Amendements to the MoA & AoA
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Companies Act – Chapter 386
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Limited & General Partners

• General partners are liable for losses of the partnership in an 
unlimited way

• Limited partners are not liable for losses of the partnership beyond 
the amount of their share in the partnership
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Commercial Partnerships

• Partnership En nom collectif – creditors can demand payment from 
any partner

• Partnership En commandite or limited partnership – partners have 
no limited liability (same as above) but this partnership includes 
partners whos liability is limited. (minimum one partner – limited 
liability partners of shareholders are liable only to the amount of 
their share)

• Limited Liability – exposure and liability capped

• Certificate of registration = formally a trader 

• Legal obligations are more strenuous in limited liability for creditors 
to be in a position to verify credit 
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Trader & Acts of Trade 

• Commercial partnership – Trader 
• Trader means any person who, by profession excersises acts of trade in 

his own name, and includes any commercial partnership
• Person – by profession – primary and constant occupation
• Partnership - ?
• Trader  - actual exercise of this trade, need not be same line of trade. 
• Trader – continuity 
• Trader – purpose of trade is that of making profit 
• Trader – “in his own name” assumes full responsibility of transaction – 

minors, persons incapacitated etc may still be deemed traders when duly 
represented 
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Chapter 386

• - Duties of Directors - Article 136A of the Companies Act, Chapter 
386 of the Laws of Malta

• - Company Secretary – Article 138 of the Companies Act, Chapter 
386 of the Laws of Malta 

• - Joint & several liability of directors for breach of duty – Article 147 
of the Companies Act, Chapter 386 of the Laws of Malta 

• - Public Company – Private Company – Single Member Company 
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Chapter 386
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Chapter 452 – Employment & Industrial 
Relations Act 
• Wages 

• Termination of Employment 

• Industrial Tribunal 

• Administration of Employment 

• Conditions of Employment 
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EU Legislation 

• European Convention on Human Rights – European Convention 
Act – Chapter 319 of the Laws of Malta

• European Court of Human Rights 

• 5 Chambers – President, Vice President, Registrar and Deputy 
Registrar

• Grand Chamber – 17 Judges 

• After all remedies have been exhausted 
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Regulations v Directives 

• Regulations unlike directives have binding legal force vis a vis all 
Member States 

• Directives are results which must be achieved by Member States 
however each and every Member State is at liberty to decide how 
to transpose the relative directive into national law 



Click to edit Master title style

• Click to edit Master text styles

• Second level

• Third level

• Fourth level

• Fifth level

Award in Introduction to Business Law


	Default Section
	Slide 1: Award in Introduction in Business Law 
	Slide 2: The law is is a living instrument 
	Slide 3: The law is a living instrument 
	Slide 4: Legal History
	Slide 5: Customary law 
	Slide 6: Precedent
	Slide 7: Civil Law v Common Law
	Slide 8: Civil Law v Common Law
	Slide 9
	Slide 10
	Slide 11: Separation of Powers
	Slide 12: Rule of Law
	Slide 13: The Constituton
	Slide 14: The Constitution 
	Slide 15: Attorney General 
	Slide 16: State Advocate 
	Slide 17: Enactment of Laws
	Slide 18: Language 
	Slide 19: Jurisdiction & Competence 
	Slide 20: Jurisdiction & Competence
	Slide 21: Main Legislation 
	Slide 22: Subsidiary Legislation
	Slide 23: Tribunals 
	Slide 24: Magistrates 
	Slide 25: Judges
	Slide 26: The Courts 
	Slide 27: The Courts 
	Slide 28: For Example
	Slide 29: Juridical Interest/ Locus Standi
	Slide 30: Persons 
	Slide 31: Company Search Malta Business Registry
	Slide 32: Company Search
	Slide 33: Primary & Subsidiary Legislation
	Slide 34: Primary & Subsidiary Legislation
	Slide 35: Primary & Subsidiary Legislation
	Slide 36: Primary & Subsidiary Legislation
	Slide 37: Primary & Subsidiary Legislation
	Slide 38: Primary & Subsidiary Legislation
	Slide 39: Primary & Subsidiary Legislation
	Slide 40: Primary & Subsidiary Legislati
	Slide 41
	Slide 42: Exhaustive & Non Exhaustive lists
	Slide 43: Exhaustive & Non Exhaustive lists
	Slide 44: Subsidiary Legislation
	Slide 45: Subsidiary Legislation 
	Slide 46: Judgments - eCourts
	Slide 47: Judgments 
	Slide 48: Judgments 
	Slide 49: Judgments
	Slide 50: Judgments
	Slide 51: Judgments
	Slide 52: Judgments 
	Slide 53: Corporate Personality
	Slide 54: Separate Juridical Personality 
	Slide 55: Lifting of the Corporate Veil 
	Slide 56: Memorandum & Articles of Association
	Slide 57: MoA
	Slide 58: Name 
	Slide 59: Registered Office 
	Slide 60: Objects
	Slide 61: Share Capital 
	Slide 62: Subscribers Clause
	Slide 63: Management Clause 
	Slide 64: Representation Clause
	Slide 65: Company Secretary Clause 
	Slide 66: Duration of Company Clause
	Slide 67: Limited Liability Clause
	Slide 68: Articles of Association
	Slide 69: Articles of Association
	Slide 70: Companies Act – Chapter 386
	Slide 71: Limited & General Partners
	Slide 72: Commercial Partnerships
	Slide 73: Trader & Acts of Trade 
	Slide 74: Chapter 386
	Slide 75: Chapter 386
	Slide 76: Chapter 452 – Employment & Industrial Relations Act 
	Slide 77: EU Legislation 
	Slide 78: Regulations v Directives 
	Slide 79


